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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comamiser a Formal Hearing on September
21, 2010. Based upon the evidence and testim@sgpted at the hearing, the Tax Commission herakgsn
its:

FINDINGS OF FACT

1. PETITIONER (“Petitioner” or “applicant”) subttéd an application to receive a
motor vehicle salesperson’s license (“applicatiani)or about June 7, 2010 (Exhibit R-1).

2. The Motor Vehicle Enforcement Division (“Diias”) denied PETITIONER’s
application in a letter dated June 10, 2010 (ExH#bl). In the letter, the Division explained tliatvas

denying PETITIONER'’s application because of “yonswer to question #3 on the salesperson application
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concerning criminal convictions within the last yars.*

3. On his application, PETITIONER checked the “YleagX in response to Question #2,
which asked “[d]uring the past 10 years, have yeerbconvicted of any misdemeanors or felonies &nldt
in any other state?” Question #2 also asks thécamp to list each conviction. PETITIONER listede
conviction, identifying it to be a®degree felony for “possession.”

4, The Division submitted a document from the Sedoistrict Court, CITY 1 (Utah),
which showed that on February 22, 2010, PETITIONS®ered a guilty plea to d°3legree felony for
possession or use of a controlled substance (BEXRi). This is the offense that the applicartelison
qguestion #2 of his application.

5. PETITIONER is currently on probation for the gession offense he disclosed on his
application. He indicated that he was on parofgrobation on question #3 of the application. PEONER
anticipates that he will remain on probation foleaist one more year.

6. The Division also submitted a document from $iseond District Court, CITY 2
(Utah), which showed that on December 4, 2008, PEOIMER entered a guilty plea to a Class A
misdemeanor for failure to stop at command of [8xhibit R-2). PETITIONER did not list this offea on
guestion #2 of his application. Accompanying Qisest2 was an explanation that “[y]ou are not reegiio
disclose simple traffic infractions.” PETITIONERmained that he did not believe he was required to
disclose this offense on his application becauseeinstruction not to disclose simple trafficlaitions. He
also contends that he was not “convicted” of tffisrace because he entered a guilty plea to retiudvenatter.

7. The Division argues that PETITIONER'’s applicatfor a license should be denied

because “reasonable cause” exists under Utah Code $41-3-209 to deny the license. The Division

1 The question concerning convictions within et [LO years is question #2 on the applicatiortltieat
applicant submitted.
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contends that the felony possession offense iggiff cause to deny the license. Section 41-32)09(xiii)
provides that “reasonable cause” to deny a licemdedes “a violation of any state or federal lawalving
controlled substances.”

8. In addition, the Division contends that PETITIERI's application should be denied
because he failed to disclose the Class A misdeondéamnfailure to stop at command of law on questia of
his application. Section 41-3-209(2)(c)(vi) prossdthat “reasonable cause” to deny a license ieslud
“making a false statement on any application fdicanse” issued under the Motor Vehicle Business
Regulation Act, including an application for a sglerson’s license.

9. RESPONDENT REP. 2 explained that a Class A misdmor or a Class B
misdemeanor is never a “simple traffic infracti@md, as a result, may not be omitted from an agiidic for
a salesperson’s license. He also explained theetsGT misdemeanor may or may not be a “simplddraff
infraction.”

10. PETITIONER asks the Commission to grant hirmakesperson’s license. He
explained that the felony possession offense wadirst and only felony offense and that it invaivine
possession of methamphetamines. PETITIONER exgildimat he was experimenting and that he is uglikel
to do so again due to the consequences, includingliies and loss of opportunities. He explaimead he
served three months in county jail for the offenklie. explains that while on probation, he is cutyetnder
supervision and is subject to drug testing. Helwsn attending outpatient drug treatment sincectease
from jail and submitted a letter showing that hteegd “intensive outpatient treatment” at Davis 8gbral
Health on April 29, 2010 (Exhibit P-1). The letiedicates that is attending treatment four nightgeek for
groups and has one individual counseling sessiareek. PETITIONER explains that he has nearly
completed his treatment. He also stated that tremily has an opportunity to work for DEALERSHIRda

that he does not know if the opportunity will sekist if he is required to wait until he is offgtration to
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receive a license. He explained that he may leetalwork in a finance position with DEALERSHIP ahédt

he would be able to obtain benefits, including roaldinsurance, if granted a license so he can wabrk

DEALERSHIP.

1.

APPLICABLE LAW

Utah Code Ann. 841-3-209 provides statutory gnae concerning the issuance of

motor vehicle salesperson’s licenses, as followseitinent part:

(1) If the administrator finds that an applicanh@ qualified to receive a license, a
license may not be granted.

(2)

(b) If the administrator finds that there is a mrable cause to deny, suspend, or
revoke a license issued under this chaihteradministrator shall deny, suspend,
or revoke the license.

(c) Reasonable cause for denial, suspension, ocation of a license includes,

in relation to the applicant or license holder oy af its partners, officers, or

directors:

1.

(vi) making a false statement on any applicatmmef license under this
chapter or for special license plates;

(vii) aviolation of any state or federal law idvimg motor vehicles;
(viii) a violation of any state or federal law irving controlled
substances;

(ix) charges filed with any county attorney, didtrattorney, or U.S.
attorney in any court of competent jurisdiction &oviolation of any state
or federal law involving motor vehicles;

(x) aviolation of any state or federal law ilwing fraud;

(xi) a violation of any state or federal law invilg a registerable sex
offense under Section 77-27-21.5 ; or

(xii) having had a license issued under this chameoked within five
years from the date of application.

CONCLUSIONS OF LAW

Question #2 of the salesperson’s applicatiomireg an applicant to disclose all

felony and misdemeanor convictions within the gktyears that are not simple traffic violationsheT
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applicant asserts that any offense for which heredta guilty plea is not a conviction and needoedtsted

on the application. First, such an argument ismisistent with the applicant’s own actions. Hagkd guilty

to the ¥ degree felony for possession, yet listed it ac@nviction” on his application. Second, the
Commission has issued prior decisions that suppodnclusion that an offense to which a persondglea
guilty should be listed as a conviction on a saespn’s application. RSTC Appeal No. 09-3048 (Int.
Hearing Order Jul. 9, 2009), the Commission expgldithat “it has routinely concluded that the word
‘violation’ is synonymous with conviction as used Utah Code Sec. 41-3-209(2).” In addition, the
Commission has found that a plea of no contestailty plea held in abeyance qualifies as a “\iola’ for
purposes of Section 41-3-269Moreover, the Commission confirmed that a guiliga held in abeyance
constitutes a “violation” for purposes of Sectidir3209(2) inUSTC Appeal No. 07-0356 (Formal Hearing
Decision Sept. 24, 2007). If a guilty plea heldibeyance is a “violation,” and thus a convictiongurposes
of disclosure on the application, a guilty pleassvell. As a result, any felony or misdemeandniwithe past
10 years that is not a simple traffic infractiomsld be disclosed on a salesperson’s application.

2. As found above, an applicant for a salesperdmesse is required to disclose on his
application all felonies or misdemeanors within gaest 10 years for which he or she has been ceuict
including those to which the applicant enteredidygplea. PETITIONER did not disclose on his apation
that he was convicted of a Class A misdemeanoffditure to stop at command of law. Regardless,
PETITIONER'’s application should not be denied oe thasis that he made a false statement on his

application, which is one of the reasonable catségny an application under Section 41-3-209(®)i{c)

2 See USTC Appeal No. 05-1502 (Int. Hearing Order Jan. 10, 2006) (finding “Retier’s guilty
plea, though being held in abeyance by the cosirgni admission Petitioner violated the law invaivin
controlled substances. His plea establishes atigoland constitutes reasonable cause to deappiigation
for a license to sell motor vehiclesSTC Appeal No. 05-1439 (Int. Hearing Order Jan. 10, 2006) (finding
that a no contest plea constitutes a “violation”darposes of Section 41-3-209(2)).
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PETITIONER explained that he thought this offenses\a simple traffic infraction that he did not néed
disclose. PETITIONER’s explanation does not appedre unreasonable. First, PETITIONER listed the
more serious felony for which he had been convicteelcond, the application does not clarify th@tass A
misdemeanor involving a traffic stop is not a sienpaffic violation. Third, testimony at the hewrindicates
that it may be difficult to determine which offessare simple traffic violations and which are ras,some
Class C misdemeanors are simple traffic infractemd some are not. For these reasons, PETITIONER'’s
application should not denied on the basis thahhde a false statement on his application.

3. UCA 841-3-209(2)(b) provides that a motor vedhishlesperson’s license shall be
denied, revoked or suspended for reasonable cdns®ection 41-3-209(2)(c)(viii), “reasonable caduise
defined to specifically include a violation of aat® or federal law involving controlled substances.
PETITIONER pleaded guilty to felony possession cbatrolled substance earlier this year. Accorgirtge
Division’s action to deny PETITIONER's applicatiamin compliance with Section 41-3-209. Althougk t
Division had cause to deny PETITIONER’s applicatithe Commission may consider all factors surraogdi
the applicant’s circumstances before determiningthwr to grant or deny the license. The Commission
general policy is to deny a license to a person ghstill on probation. In this case, PETITIONER’s
conviction was less than one year ago. In additienis still in drug treatment and will remainobation
for at least another year. The evidence is incieffit to show that the Commission should disre@isugeneral

policy in this case. As a result, PETITIONER’s bggtion for a salesperson’s license should beeatkni

Kerry R. Chapman
Administrative Law Judge

DECISION AND ORDER
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Based upon the forgoing, the Commission denies PIENER’s appeal and sustains the
Division’s denial of PETITIONER's application fomaotor vehicle salesperson’s license. PETITIONERY m
reapply for a license once he has completed hisgbian, at which time his application for a licemazuld be

reevaluated. It is so ordered.

DATED this day of , 2010
R. Bruce Johnson Marc B. Johnson
Commission Chair Commissioner
D’Arcy Dixon Pignanelli Michael J. Cragun
Commissioner Commissioner

Notice of Appeal Rights. You have twenty (20) days after the date of thider to file a Request for
Reconsideration with the Tax Commission Appeald pPaisuant to Utah Code Sec. 63G-4-302. A Request
for Reconsideration must allege newly discoveradence or a mistake of law or fact. If you do fileta
Request for Reconsideration with the Commissiae,dtder constitutes final agency action. You hiimiey

(30) days after the date of this order to pursdejal review of this order in accordance with U@dde Secs.
59-1-601et seq. and 63G-4-401 et seq.
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